United Kingdom

1

A licence must be sought if these restricted acts are to be lawfully carried out by a
person other than the copyright owner1. In other words: a copyright infringement is
committed if one of the above-mentioned restricted acts is carried out without the
permission of the rightholder.
2.4.1.1.3.1 The right to copy the work (section 17 CDPA 1988)
According to section 17 CDPA 1988, the copying of the work is an act restricted by
the copyright in every description of copyright work. The meaning of copying varies
depending on the nature of the work (cf. section 17(2)–(5) CDPA 1988). Copying
includes the making of transient or temporary copies (section 17(6) CDPA 1988). In
relation to the important work category of authorial works, copying means reproducing
the work in any material form including storing the work in any medium by electronic
means.
Thus copying is the permanent or temporary reproduction of a work in any material,
analogue or electronic form.
2.4.1.1.3.2 The issuing of copies of the work (section 18 CDPA 1988)
Issuing copies of the work to the public means putting into circulation copies not
previously put into circulation in the European Economic Area (EEA) by or with the
consent of the copyright owner, or putting into circulation outside the EEA copies not
previously put into circulation in the EEA or elsewhere.
The owner of the copyright has the right to be first to produce copies of the work
to be available to the public. The right is therefore sometimes described as the right of
first sale or of distribution. Only the copyright owner or his licensee can put a new
reproduction of the work on the market2.
A limitation to this right is its “exhaustion”. The right is not applicable to any
subsequent distribution, sale, hiring or loan (cf. section 18(3) CDPA 1988). Once the
copyright owner has put copies of the work on the market, he should not be able to
restrict further dealing with those copies. This is because he was able to get
remuneration for the first act of distribution and should not be able to further restrict
the free movement of goods.
2.4.1.1.3.3 The rental and lending right (section 18A CDPA 1988)
Section 18A CDPA 1988 contains a specific provision for rental and lending. In general,
rental and lending is a restricted act, even if the work was put into circulation. The right
applies to original works, films and sound recordings. However, there is an exception
with regard to artistic works; the right does not apply to artistic works of architecture
in the form of a building and works of applied art.
2.4.1.1.3.4 The public performance right (section 19 CDPA 1988)
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According to section 19(1) CDPA 1988 the performance of the work in public is an
act restricted by copyright in a literary, dramatic or musical work. In the context of
research data, this right is of minor importance.
2.4.1.1.3.5 The public communication right (section 20 CDPA 1988)
The communication to the public of the work is an act restricted by the copyright in
literary, dramatic, musical and artistic works, sound recordings, films and broadcasts
(section 20(1) CDPA 1988).
This exclusive right covers broadcasting and internet transmissions of works3. With
regard to the internet, for example, placing a work on a website or facilitating its
downloading from a website will infringe copyright in the work4.
2.4.1.1.3.6 The adaptation right (section 21 CDPA 1988)
The making of an adaptation of a literary, dramatic or musical work is a restricted act
according to section 21 CDPA 1988. An adaptation is made when it is recorded in
writing, or otherwise. The performance of any of the other restricted acts in relation
to an adaptation is also a restricted act.
Making an adaptation does not simply mean the same as modifying a work5. Section
21(3) CDPA 1988 defines an adaptation in relation to literary or dramatic works as a
translation of a work; the conversion of a dramatic work into a nondramatic work and
vice versa; or a version of the work in which the story is conveyed by means of pictures
in a form suitable for reproduction in a book, magazine or similar periodical. In relation
to computer programs and databases, adaptation means an arrangement or altered
version, or a translation.
2.4.1.1.4 Limitations
The definition of an infringement in relation to the six named restricted acts seems to
be very simple. However, there are some principles and limitations to these potential
acts of infringement.
2.4.1.1.4.1 Ideas
At first it is important to note that ideas are excluded from copyright protection under
UK law. This principle means that copyright cannot subsist in the ideas that are
expressed, but exclusively in the expression of the ideas. Lord Hoffmann said the
following in Designers Guild v Russell Williams (Textiles) Ltd6:
“Plainly there can be no copyright in ideas ... either because they have no
connection with the literary, dramatic, musical or artistic nature of the work or
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because they are not original, or so commonplace as not to form a substantial
part of the work.”
2.4.1.1.4.2 Taking a whole or substantial part
Section 16(3)(a) CDPA 1988 states that an infringement may be constituted by the
doing of an act of infringement in relation to the work as a whole or any substantial
part of it. It follows that if what is done is in relation to an insubstantial part of a work
there is no infringement 7 . This principle is applicable to all of the restricted acts
mentioned in the CDPA 1988. However, statute does not define what a substantial part
of a work actually is. So it is up to the courts to decide whether a part is substantial or
not.
In Ladbroke (Football) Ltd v William Hill (Football) Ltd it is said that8: “Whether
a part is substantial must be decided by its quality rather than its quantity. The
reproduction of a part which by itself has no originality will not normally be a
substantial part of the copyright and therefore will not be protected.”
However, to be a substantial part the section taken does not have to be a copyright
work in its own right9. Taking part of a compilation of unoriginal material may still be
deemed to be a substantial part of the entire work, meaning that copying a small portion
of a work can infringe copyright if that part is important in relation to the whole work10.
Hence, the correct approach is first to determine whether the work as a whole is
“original” and protected by copyright, and then to inquire whether the part taken by
the defendant is substantial11. The following examples should help to clarify what a
substantial part can be:

a)

In Infopaq International A/S v Danske Dagblades Forening12 it was held
that printing out an extract of 11 words of a copyright work could be
“reproduction in part” if the elements reproduced were the expression of
the intellectual creation of their author.

b)

In Hawkes & Sons (London) Ltd v Paramount Film Service Ltd 107 it was
held that the use of a portion of only 20 seconds of a march which lasted
some four minutes can infringe copyright in the march.
These cases demonstrate that even using a very small part of a work can be sufficient
to commit an infringement.

MacQueen, Waelde, Laurie and Brown, note 82 above, para. 4.15.
Ladbroke (Football) Ltd v William Hill (Football) Ltd, [1964] 1 WLR 273; likewise Warwick Film
Productions Ltd v Eisinger, [1969] 1 Ch 508.
9 MacQueen, Waelde, Laurie and Brown, note 82 above, para. 4.15; see also Ladbroke (Football)
Ltd v William Hill (Football) Ltd, [1964] 1 WLR 273.
10 Bainbridge, note 90 above, p. 146.
11 Ladbroke (Football) Ltd v William Hill (Football) Ltd, [1964] 1 WLR 273.
12 Cf. ECJ Case C-5/08, Infopaq International A/S v Danske Dagblades Forening, [2009] ECDR
16. 107 Hawkes & Sons (London) Ltd v Paramount Film Service Ltd, [1934] Ch 593.
7
8

United Kingdom

4

2.4.1.1.4.3 Authorisation of infringement/permitted acts
According to section 16(2) CDPA 1988, the copyright in a work is only infringed by a
person who does or authorises another to do any of the restricted acts without the
licence of the copyright owner. That means that there cannot be an infringement if the
copyright owner has authorised or consented to the act of infringement, e.g. by granting
a licence to the responsible person.
Furthermore, the CDPA 1988 contains a number of acts permitted in relation to
copyright works. These acts can be carried out without the owner’s permission. The
rationale for the permitted acts, allowing what would otherwise be an infringement of
copyright, can be seen as a way of limiting the strength of the rights associated with
copyright. The justification for this restriction is that it provides a fair balance between
the rights of the copyright owner and the rights of society at large13.
The acts permitted in relation to copyright are complex and wide ranging in their
scope and application14, but at least some of the most important regulations will be
described15.
A temporary reproduction of a work that is transient or incidental is allowed when
it is necessary to enable the lawful use and has no independent economic significance
(section 28A CDPA 1988).
The Act also contains some fair dealing provisions. No fair dealing with an original
work will constitute an infringement if it is carried out for one of the following
purposes: research for a non-commercial purpose (section 29(1) CDPA 1988); private
study (section 29(1) CDPA 1988); criticism or review (section 30(1) CDPA 1988);
reporting current events (section 30(2) and (3) CDPA 1988). However, which kind of
dealing with a work is fair or not is not defined, and it is again up to the courts to
establish in each case whether a dealing is fair or not.
With respect to original works, copyright expires at the end of the period of 70
years from the end of the year in which the author dies (section 12(2) CDPA 1988).
For other types of work, the period is 50 years or 25 years.
2.4.1.2 Protection as databases
Databases are a very important tool in the area of scientific research. It is useful to
store, process and utilise data, such as raw research data in a database. In the UK, there
are two different ways to protect databases. First, it is possible to gain copyright
protection over the database, and secondly, protection under the sui generis database
right is possible as well.
2.4.1.2.1 Copyright protection
A database which meets the requirements for copyright protection may be protected
by copyright. The regulations for ownership and the restrictive acts are generally the
13
14
15

Bainbridge, note 90 above, p. 211.
Ibid.
For a detailed overview of the permitted acts see ibid., pp. 234 et seq., Table 7.2.

United Kingdom

5

same as for other work categories; a special definition is just used for the adaptation
right. In relation to databases, adaptation means an arrangement or altered version of
the database, or a translation of it16.
2.4.1.2.1.1 Compilations and databases
According to section 3(1)(a) CDPA 1988, compilations are protectable as a literary work.
Databases can always be seen as compilations 17 and were thought to be protected
under UK law as such 18 . However, since the implementation of the Database
Directive 19 , databases are explicitly excluded from the term “compilation”; section
3(1)(a) CDPA 1988 states that a literary work is a table or compilation other than a
database.
Databases are now protected as a separate type of literary work. Section 3A CDPA
1988 contains a specific definition of databases: Databases are “collections of
independent works, data or other materials arranged in a systematic or methodical way
and individually accessible by electronic or other means”.
2.4.1.2.1.2 Originality
Databases have their own definition of originality in section 3A(2) CDPA 1988. A
database “is original if, and only if, by reason of the selection or arrangement of the
contents of the database the database constitutes the author’s own intellectual creation”.
This is generally taken to be a higher level of originality than the traditional “skill, effort
and labour” UK originality test 20 , but it is rather unclear what this additional
requirement of “intellectual creation” means21.
The fact is that not everything that originates with the author will satisfy this
originality test. The selection must involve a sufficient level of the author’s individual
creativity. How much creativity is required is not made clear and will without doubt vary
from case to case, but the requirement imposes a significant qualitative factor on the
test, requiring some subjective contribution by the author22.
In the case of a database of research data, the elements contained are usually preexisting (results of an experiment etc.) and the individual who creates the database
cannot choose which data he wants to fill the database, but has to use all data that is
relevant in a specific context. The structure of the database has to be clear and based
on the scientific needs. This does not leave much room for creativity and subjective
16
17
18
19
20

21

22

See also above Chapter 2.4.1.1.3.6.
Cf. G. Westkamp, Der Schutz von Datenbanken und Informationssammlungen im britischen und
deutschen Recht, Munich, Beck, 2003, p. 204.
MacQueen, Waelde, Laurie and Brown, note 82 above, para. 2.56.
Directive 96/09/EC.
MacQueen, Waelde, Laurie and Brown, note 82 above, para. 2.57; cf. also Bainbridge, note 90
above, p. 280.
Unclear, e.g. MacQueen, Waelde, Laurie and Brown, ibid., para. 2.63; Bainbridge, ibid., pp. 280 et
seq.
Cf. clearer, Copinger and Skone James on Copyright, note 93 above, vol. I, 3-148.
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contribution of the author. It follows that databases of research data are usually not
protectable by copyright.
2.4.1.2.1.3 Limitations
The limitations on the restricted acts of the author or rightholder are almost the same
as for other works and the fair dealing provisions apply to databases as they do to other
literary works23.
In addition, section 50D CDPA 1988 states that it is not an infringement of
copyright for a person who has the right to use the database to do, in the exercise of
that right, anything that is necessary for the purpose of access to and use of the
contents of the database. This right cannot be excluded. Section 296B CDPA 1988
states that any term in an agreement shall be void in so far as it purports to prohibit or
restrict the performance of any act permitted under section 50D CDPA 1988.
2.4.1.2.2 Sui generis right
The second way to protect a database under UK law is the sui generis database right.
This right was introduced by the Database Directive too, but differs from copyright
protection. The UK implemented the database right in the Database Regulations 199724.
The purpose of copyright harmonised by the Directive is to provide encouragement
for creative endeavour, and the sui generis right is designed to encourage investment in
particular types of data gathering 25 . The database right thereby protects databases,
which although they may fail to meet the requirements for copyright protection as a
database, are commercially valuable, being the result of a substantial investment 26. A
copyright database is not precluded from also enjoying database rights27.
2.4.1.2.2.1 Requirements for protection
According to regulation 12(1) Database Regulations 1997, the term database has the
same meaning as in section 3A(1) CDPA 1988. Thus a database means a collection of
independent works, data or other materials, which are arranged in a systematic or
methodical way, and are individually accessible by electronic or other means. Since
regulation 12(1) Database Regulations 1997 does not contain a reference to section
3A(2) CDPA 1988, it is clear that an intellectual creation is not required for the database
right to arise.
Regulation 13 Database Regulations 1997 states that the “database right” (as a
property right) subsists in a database if there has been a substantial investment in
obtaining, verifying or presenting the contents of the database.
The ECJ held that resources used during the stage of creation of data or other
materials that are subsequently collected in a database cannot be taken into account in
23
24
25
26
27

Bainbridge, note 90 above, p. 282.
Copyright and Rights in Databases Regulations 1997 (Sl 1997/3032).
Copinger and Skone James on Copyright, note 93 above, vol. I, 3-148.
Bainbridge, note 90 above, p. 282.
MacQueen, Waelde, Laurie and Brown, note 82 above, para. 6.5.
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investment 28.

order to assess whether there was substantial
Therefore, a substantial
investment in the creation of the database itself is required and not merely in the
creation of the data.
The investment necessary for the existence of the database right may consist in the
deployment of human, financial or technical resources but it must be substantial in
quantitative or qualitative terms. The quantitative assessment refers to quantifiable
resources and the qualitative assessment to efforts that cannot be quantified, such as
intellectual effort or energy29. Even if this definition is not completely clear, it can be
assumed that the investment does not have to be above average.
Thus, the protection requirements are much lower than for copyright protection. Most databases that match the technical criteria (systematically or
methodically arranged/individually accessible elements) do require a minimum of
investment and are protectable by the sui generis right.
These criteria are also usually met in the field of research databases. In the majority
of cases, quantitative resources such as working time and financial expenses will be used
(for example in the course of a scientific research project) to create the database as well
as intellectual effort and energy of the person creating the database. Consequently,
research databases are in general protected by the database right30.
2.4.1.2.2.2 Right owner
According to regulation 15 Database Regulations 1997 the maker of a database is the
first owner of a database right in it.
Regulation 14 Database Regulations 1997 defines the maker of a database as the
person who takes the initiative in obtaining, verifying or presenting the contents and
assuming the risk of investing in those activities. Thus, the maker of a database is not
the natural person who creates it, but the person or entity which carries the financial
risk to invest into the creation of the database.
Where a database is made by an employee in the course of his employment, his
employer shall be regarded as the maker of the database (regulation 14(2) Database
Regulations 1997).
2.4.1.2.2.3 Scope of protection
The sui generis database right has its own infringement regime distinct from that of
copyright31. According to regulation 16 Database Regulations 1977, a person infringes
the database right in a database if, without the consent of the owner of the right, he
28
29
30
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ECJ Case C-203/02, British Horseracing Board Ltd v William Hill Organization Ltd (BHB),
[2004] ECR I-10415, para. 34.
ECJ Case C-338/02, Fixtures Marketing Ltd v Svenska Spel AB, [2005] ECDR 4, 43, para. 28.
And this even if the main investment in the course of scientific research concerns the creation
of data, as long as there is also a substantial investment in the creation of the database.
Different, but not convincing: The study of Knowledge Exchange, Annex 4 – The legal status
of research data in the United Kingdom, available at: http://www.knowledgeexchange.info/Default .aspx?ID=461 (last accessed 06/2013), p. 21.
MacQueen, Waelde, Laurie and Brown, note 82 above, para. 6.12.
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extracts or re-utilises all or a substantial part of the contents of the database. Extraction
means the permanent or temporary transfer of those contents to another medium by
any means or in any form, and re-utilisation means making those contents available to
the public by any means32.
Basically, only the use of a substantial part infringes the database right. According
to regulation 12(1) Database Regulations 1977 substantial means substantial in terms
of quantity or quality or a combination of both.
The protection of the sui generis right through the exclusive rights of extraction
and re-utilisation does not cover consultation of a database33; if the maker himself
makes the contents of his database or a part of it accessible to the public, his sui generis
right does not allow him to prevent third parties from consulting that base 34. This
means that as far as an extraction or re-utilisation is necessary to consult a database,
this action is not covered by the database right, since according to the ECJ, the part of
a database that has to be used to access a database does not form a substantial part of
the database content.
Accepting that repeatedly taking insubstantial parts can compromise the owner’s
economic rights in a database, regulation 16(2) Database Regulations 1977 provides that
the repeated systematic extraction or re-utilisation of insubstantial

32
33
34

Copinger and Skone James on Copyright, note 93 above, vol. V, pp. 18–28.
ECJ Case C-203/02, British Horseracing Board Ltd v William Hill Organisation Ltd, [2005] ECDR
1, 1, para. 54.
Ibid., para. 55.
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parts of the contents of a database may amount to the extraction or re-utilisation of a
substantial part of those contents35.
2.4.1.2.2.4 Limitations
The limitations on copyright are not applicable to the database right. However, there
are some separate exceptions to the database right mentioned in the Database
Regulations 1997. The principal exceptions are for non-commercial research and
teaching.
According to regulation 20 Database Regulations 1997 the database right in a
database that has been made available to the public is not infringed by fair dealing with
a substantial part of its contents for non-commercial research purposes; or if it is
extracted for the purpose of illustration for teaching or research and not for any
commercial purpose. It is important to note that these exceptions only allow extraction
and not re-utilisation of substantial parts of a database.
Regulation 19 Database Regulations 1997 contains the provision that a lawful user36
of a database that has been made available to the public shall be entitled to extract or
re-utilise insubstantial parts of the contents of the database for any purpose and that
any contractual term that purports to prevent a person from extracting or re-utilising
insubstantial parts will be void. The idea behind this regulation is that a person who has
a contractual agreement with the rightholder shall not have fewer rights than any other
lawful user.
Regulation 17 Database Regulations 1997 states that the right in a database expires
at the end of the period of 15 years from the end of the year in which the making of
the database was completed or in which the database was first made public.
However, any substantial change to the contents of the database which would result
in the database being considered to be a substantial new investment shall qualify the
database resulting from that investment for its own term of protection (regulation 17(3)
Database Regulations 1997). A dynamic database could therefore end up with a rolling
series of 15-year protections, which will keep the right alive so long as the owner thinks
it worthwhile to continue investment in it37.
2.4.2 Germany
2.4.2.1 Protection as a copyright work
One possible form of protection of research data is copyright protection. However, it
is questionable whether all forms of research data can be protected by copyright. To

35
36
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Bainbridge, note 90 above, p. 285.
A lawful user is defined in regulation 12(1) Database Regulations 1997 as a person who (whether
under a licence or otherwise) has a right to use the database.
MacQueen, Waelde, Laurie and Brown, note 82 above, para. 6.11.
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be capable of copyright protection, the respective research data has to constitute a
copyright work.
2.4.2.1.1 The copyright work
The German Copyright law (Urheberrechtsgesetz/UrhG) provides detailed conditions
for the copyright protection of works.
2.4.2.1.1.1 Kinds of work
Article 2 I UrhG names the different kinds of copyright protectable works. These are:
literary works, musical works, works in mime, works of graphic art, works of
photography, film works and scientific and technical maps.
Even though this list is non-exhaustive38, it nevertheless provides an idea of what
kinds of human creations copyright can protect; for example a written book or the
sound of a song, a painted picture. All these works are artistic-creative creations.
2.4.2.1.1.2 Work of authorship
Since the list in Article 2 I UrhG is non-exhaustive the real prerequisite for a copyrightprotectable work is mentioned in Article 2 II UrhG. According to this, a work is
protectable by copyright if it is an original personal creation. The requirements are: a
personal creation, intellectual content, a certain form and individuality.
A personal creation means that the work has to be made by a person. Therefore, a
picture painted by a monkey or a text written by a translating computer are not works
in the sense of copyright.
In addition to that, the work must have a certain form. This does not mean that the
work has to have a tangible form, but that it has to be noticeable to persons other than
the author himself. A poem that exists only in the head of the poet is not protectable.
It has at least to be vocalised so that other people can hear it39. Mere ideas are also not
protectable40, but only the concrete form, in which an idea is expressed. A TV-show
format for example is not copyright protectable, since the show format is merely an
idea and not a visual form of a work41.
Intellectual content means that the work must be made to communicate in the
widest sense. An intellectual creation occurs when the work has a thought- or emotional
content which makes some kind of impression on the observer137.
The last requirement for a protectable work, individuality, is the core principle of
German copyright law. To examine individuality, two stages of examination are
important: Does the work, when compared to work already known, show individual
Cf. A. Nordemann, in Fromm/Nordemann (eds), Urheberrecht, 10th edition, Stuttgart,
Kohlhammer, 2008, §2, para. 11.
39 Example taken from ibid., para. 23.
40 Cf. G. Schulze, in Dreier/Schulze (eds), UrhG, 3rd edition, Munich, Beck, 2008, §2, para. 37.
41 Cf. BGH, GRUR 2003, 876 – Sendeformat.
137 Cf. Schulze, note 135 above, §2, para. 12.
38
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characteristics?; and: Does the work satisfy a certain level of originality and is it not the
result of a routine work?
It is notable that the requirements for individuality are not too high. Even the “small
coin” (kleine Münze) is protectable by copyright. However, at least a minimum of
originality is required. This is particularly relevant for works of applied arts. It is, for
example, not sufficient just to copy something that can be found in the environment as
a work of pure artistic craftsmanship, without giving the work an individual character42.
Since research data can be every kind of data produced in the sphere of scientific
research43, no general statement can be given about the copyright protection of this
data. In all cases it depends on whether the work in question is an original personal
creation or not. Copyright protection is especially relevant for the creation of scientific
papers.
2.4.2.1.2 Authorship and ownership
According to Article 7 UrhG the author is the creator of the work. Since a personal
creation is required44, the author of a work can only be a natural person45. All of the
exclusive economic and moral rights refer to the author as the rightholder.
In German copyright law, it is impossible to transfer the copyright to another
person; article 29 I UrhG states that the copyright is unassignable. This means that the
owner of the copyright is in every case the author.
However, as Article 31 I UrhG states, it is possible to assign “rights of use” to
others. This granting of usage rights to others is often described as licensing, but it
should be noted that there is no legal definition of the term “licence” in Germany.
Therefore it is more precise to use the term “right of use”.
The UrhG also contains some provisions regarding employee-authors. In general,
the employee as a natural person is the author of a work which was created as part of
his job142. Therefore, according to Article 43 UrhG, the employee remains the
rightholder of all usage rights, unless the employment contract provides otherwise.
However, the regulation of Article 43 UrhG is not as clear as it seems to be. In the
first instance it seems that the author retains all of his rights. But the reality is that the
employment relationship is almost always based on the granting of rights of use to the
employer 46 . Thus, Article 43 UrhG means the opposite of what it seems to say 47 :
generally, the employee grants rights of use to the employer automatically as far as
needed for the exploitation of the work.
Article 69b I UrhG contains a specific rule for computer programs. This regulation
is much clearer than Article 43 UrhG. If a computer program is created in the context
BGH, GRUR 1995, 581, 582 – Silberdistel.
See above, Chapter 1.
44 Cf. above Chapter 2.4.2.1.1.2.
45 Cf. Schulze, note 135 above, §7, para. 2.
142 Cf. ibid., §7, para. 8 and §43, para. 1.
46 E.g. in the case of journalists, directors, translators, illustrators etc.
47 Likewise Nordemann, note 133 above, §43, para. 1.
42
43
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of an employment relationship, the employer is entitled to exercise all of the economic
rights, unless otherwise contractually agreed, which means that the employer usually
has the relevant rights of use.
The regulations in Articles 43 and 69b UrhG are also applicable in public sector
employment relationships. Article 43 and Article 69b II UrhG mention the term
“Dienstverhältniss(e)”, i.e. public sector employment relationships and not private law
employment contracts48, such as freelance agreements. Therefore it is crucial to make
contractual arrangements regarding the granting of rights of use in such freelance
agreements, since the employer does not get any rights automatically.
It should be noted that the author as the creator of the work is and remains in any
case the owner of the copyright under German law. In an employment context, the
employer is usually the owner of the rights of use as far as he needs them for the
exploitation of the work. In the case of freelance agreements, it depends on the
contractual regulations which rights are granted to the employer.
Provided that several authors have contributed to a copyright work, they are all coauthors of the work (Article 8 I UrhG).
2.4.2.1.3 Exclusive rights
The exclusive rights of the author are mentioned in Articles 15 et seq.The author has
the exclusive right of reproduction (Articles 15 I no. 1, 16 UrhG), right of distribution
(Articles 15 I no. 2, 17 UrhG), right of exhibition (Articles 15 I no. 3, 18 UrhG), and
the right of communication to the public (Article 15 II UrhG). The consent of the
author or rightholder is required to exercise one or more of these actions.
2.4.2.1.3.1 Right of reproduction (Articles 15 I no. 1, 16, 69c no. 1 UrhG)
The right of reproduction gives the author or rightholder the exclusive right to
reproduce a copyright work. The BGH defines a reproduction as any physical fixing of
a work which is suitable to make the work directly or indirectly perceptible by the
human senses146.
Reproduction is defined as a physical exploitation right. All reproductions that lead
to a new physical fixation of a work are covered, regardless of the form used; for
example, the copying of a book, the recording of a film or the storing of a computer
program. The reproduction even covers the copying of only parts of a work, if
copyright subsists in the copied parts themselves49. Thus every permanent or temporary,
whole or partial, reproduction by any means, regardless of whether in digital or
analogue form, falls within the scope of the term reproduction.
2.4.2.1.3.2 Right of distribution (Articles 15 I no. 2, 17, 69c no. 3 UrhG)
Cf. A.-A. Wandtke, in Wandtke/Bullinger (eds), Urheberrecht, 3rd edition, Munich, 2009, §
43, para. 14; and M. Grützmacher, in ibid., §69b, para. 3. 146 Cf. BGH, GRUR 2001, 51, 52 –
Parfumflakon.
49 Cf. Schulze, note 135 above, §16, para. 9.
48

Germany

13

Another physical exploitation right is the right of distribution. This is the right to
publicly offer or put into circulation the copyright-protected work or copies thereof.
The offer or putting into circulation must aim at granting possession over the copy of
work50. The classical acts of distribution are the offering for sale and the selling of
goods. But rental and lending are also acts of distribution51. According to the prevailing
opinion, the copy of work which is or shall be distributed must exist in a physical form.
However, this changes at the moment, at least in relation to computer programs 150.
An important limitation to this right is the “exhaustion of the distribution right”.
This principle is contained in Article 17 II UrhG and provides that if the original or
copies of a work were put into circulation by sale and with the permission of the holder
of the distribution right, the further distribution of these copies is permitted. The
background to this principle is that the free movements of goods shall not be hindered
once they are lawfully distributed and the author has had the chance to be fairly
remunerated for this.
2.4.2.1.3.3 Right of exhibition (Articles 15 I no. 3, 18 UrhG)
The right of exhibition is the right to exhibit originals or copies of an unpublished
work of graphic art or photography to the public. In the context of research data, this
right is of minor importance.
2.4.2.1.3.4 Right of communication to the public (Articles 15 II, 69c no. 4 UrhG)
The right of communication to the public is the right to use and exploit a copyright
work in non-physical forms. In particular, it includes the right of recital, performance
and presentation (Articles 15 II s. 2 no. 1, 19 UrhG), the right to make publicly available
(Articles 15 II s. 2 no. 2, 19a UrhG), the broadcasting right (Articles 15 II s. 2 no. 3, 20
UrhG), the right to render through a picture or sound carrier (Articles 15 II s. 2 no. 4,
21 UrhG) and the right of communication of broadcasts and to make publicly available
(Articles 15 II s. 2 no. 5, 22 UrhG).
The most important right in the context of research data is the right to make the
work publicly available. Article 19a UrhG gives the author the exclusive right to make
the work available to the public by wire or wireless means in such a way that it is
available to public users in places and at times of their own choosing.
The right is neutrally formulated with respect to technology; however, it is closely
related to the internet52; it was included in the UrhG in 2003 with the objective of
closing gaps in connection with the online exploitation of intellectual works53.
The granting of ownership over the copy of work is not necessary; misleading in this respect
BGH, NJW 2009, 2960 – Le-Corbusier-Möbel II; cf. N. Dietrich, ‘Was wird aus dem
urheberrechtlichen Verbreitungsrecht?’, UFITA 2011-II, 478 et seq.
51 Cf. Article 17 II and III UrhG for renting; for both see Schulze, note 135 above, §17, para. 15.
150 Cf. ECJ Case C-128/11, Oracle v UsedSoft, [2012] NJW 2012, 2565.
52 Cf. W. Bullinger, in Wandtke/Bullinger (eds), note 145 above, §19a, para. 2.
53 Cf. A. Dustmann, in Fromm/Nordemann (eds), note 133 above, §19a, para. 1.
153 Cf. Schulze, note 135 above, §2, para. 130.
50
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In this context, “publicly available” is understood as intended to be accessible to
more than one member of the public. The term public covers everyone who is not
connected by personal relationship with the person exploiting the work or with other
people to whom the work is made accessible (Article 15 III UrhG).
The most relevant form of making publicly available is the publishing of data in
information networks (for example, but not only, the internet). The consent of the
author or rightholder is always required when the work is to be used in information
networks.
2.4.2.1.3.5 Right of adaptation (Articles 23, 69c no. 2 UrhG)
A copyright work can be adapted without the consent of the author. However,
according to Article 23 s. 1 UrhG the exploitation of a modified or adapted work is not
allowed without the consent of the author.
2.4.2.1.4 Limitations
The exclusive rights of the author or rightholder are subject to some limitations.
At first it should be noted that copyright just protects the respective manifestation
of a work and not the ideas behind it; bare data and facts are not protected by
copyright153. Therefore, it is possible to copy bare facts of a work and express them in
one’s own words. Furthermore, there is no copyright infringement if there is no
copyright existing in the used part of a work.
An important limitation in the scientific context is the right of quotation which is
provided through Article 51 UrhG. The use of another author’s work is permitted when
it is used for the purpose of quotation to the extent necessary for this purpose in
another copyright protectable work.
Another relevant limitation is the right of copying a work for personal use or one’s
own scientific purposes (Article 53 UrhG). A use may be regarded as private if it
belongs to the domestic sphere or circle of family and friends54; and scientific in the
context of a scientific activity55. In both cases it is only permitted to make single copies
of a work56.
The copyright expires 70 years after the death of the author (Article 64 UrhG).
2.4.2.2 Protection as databases
A special, and maybe the most important kind of research data, are databases. Research
databases can contain almost every kind of data, journal articles or abstracts, metadata,
raw research data etc. Databases may be copyright protectable, but also protectable by
another right, the sui generis database right.

54
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56

Cf. W. Nordemann, in Fromm/Nordemann (eds), note 133 above, §53, para. 6.
“Scientific” means an activity that is taught at universities; cf. ibid., § 53, para. 19; with a broader
definition: Schulze, note 135 above, §53, para. 23.
This means no more than seven copies, cf. BGH, GRUR 1978, 474 – Vervielfältigungsstücke.
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2.4.2.2.1 Copyright protection of collections/databases
The UrhG contains a special provision in Article 4 on the copyright protection of
collections and databases. This regulation is just a clarification and definition of these
categories of work. The protection of such works has already been possible for the
open catalogue of works of Article 2 I UrhG 57 . Therefore, the requirements for
copyright protection, ownership and the exclusive rights of such works are the same as
for other work categories158.
2.4.2.2.1.1 Collections and databases
According to Article 4 I UrhG, a collection of data can be protected by copyright if it
consists of works, data or other independent elements which, by reason of the selection
or arrangement of the elements, represent a personal intellectual creation. A sub-case
of a collection is a database work. A database work is a collection whose elements are
arranged systematically or methodically and individually accessible by electronic or
other means (Article 4 II UrhG).
2.4.2.2.1.2 Original personal creation
For the copyright protection of a collection it is irrelevant whether or not the individual
elements contained in the collection can be protected as copyright works as well. What
is relevant is whether the collection itself constitutes a personal intellectual creation 58.
This means that even if the research data contained in a database are not capable of
being protected by copyright, it is still possible that the database itself is protectable.
However, the protection requires a personal intellectual creation. Therefore, the
selection or arrangement of the database elements must constitute an intellectual
creation and the work must have reached a certain level of originality 59. The meaning
of the content must go beyond the mere sum of the data elements contained. For
protection as a database work it is necessary that the collection has an individual
character in its structure, which is created by the selection or arrangement of its
content60.
In the case of research data, collections and databases will usually not be protectable
by copyright 61 . The elements contained are usually pre-existing (results of an
experiment etc.). The aim of a database in such a context is a clear and flexible
presentation of the data. Therefore the individual cannot choose which data he wants
to fill the database, but has to use all data that is relevant in a specific context. The
structure of the database has to be clear and based on the scientific requirements. This
57
158
58
59
60
61

Cf. Schulze, note 135 above, §4, para. 1.
See above Chapter 2.4.2.1.
Cf. Schulze, note 135 above, §4, para. 4.
See above Chapter 2.4.2.1.1.2.
BGH, MMR 2007, 589 – Gedichttitelliste I.
Likewise: The study of Knowledge Exchange, Annex 3 – The legal status of research data in
Germany, available at: http://www.knowledge-exchange.info/Default.aspx?ID=461 (last
accessed 06/2013), p. 14.
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does not leave much room for creativity or individual choices of the creator of a
database for research data. It follows that collections and databases of research data are
usually not protectable by copyright.
2.4.2.2.1.3 Limitations
In general, copyright does not protect mere ideas. This is also the case for copyright
protection of databases; the idea behind the database is not protectable, but only the
concrete form of the database work62.
The limitations on the exclusive rights of the author/rightholder are almost the
same as for other works. However, there is one important exception in Article 53 V
UrhG, which states that the right of copying a work for personal use is not applicable
for electronic databases. But according to Article 55a UrhG the authorised user is
allowed to make copies of a database work if these are necessary for the normal use of
the database.
Furthermore, Article 23 s. 2 UrhG states that not only the exploitation of an
adaptation of a database work is illegal without the consent of the author, but also the
creation of an adaptation itself.
2.4.2.2.2 Sui generis right
Databases can enjoy not only copyright protection, but also protection under the sui
generis right for databases. The database right is based on Directive 96/09/EG, which
implemented this right in the EU. The database right is contained in Articles 87a et seq.
UrhG. Although it is part of the UrhG, the database right is not a copyright, but a
neighbouring right, which is independent of the existence of a copyright63. This means
that a database can be protected by copyright and the database right at the same time.
2.4.2.2.2.1 Requirements for protection
The requirements for protection as a database are listed in Article 87a I s. 1 UrhG.
According to that provision, the database has to be systematically or methodically
arranged, the elements of the database have to be individually accessible and the
database has to have required a substantial investment. The first two requirements are
merely of a technical character; the most important requirement is the substantial
investment.
It is important that a substantial investment in the creation of the database itself is
necessary. It is not sufficient to invest only in the creation of the data64.
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Cf. M. Leistner, Der Rechtsschutz von Datenbanken im deutschen und europäischen Recht,
Munich, Beck, 2000, p. 281.
Cf. T. Dreier, in Dreier/Schulze (eds), note 135 above, §§87a et seq., para. 8.
Cf. D. Thum, in Wandtke/Bullinger (eds), note 145 above, §87a, para. 36; ECJ Case C-338/02,
Fixtures Marketing Ltd v Svenksa AB (Svenska), [2004] ECR I-10497, para. 24; BGH, GRUR
2005, 857, 858 – HIT BILANZ.
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To obtain database protection, the investment in the creation of the database does
not have to be above average. Only totally insignificant expenditure that can be made
by anyone is insufficient65. Thus, even personnel expenses for review and assessment
of the data may be sufficient66. Thus, protection requirements are low. Most databases
that match the technical criteria (systematically or methodically arranged/individually
accessible elements) do require a minimum of investment and are protectable by the
sui generis right. Also in the field of research databases, these criteria are usually met.
Consequently, research databases are mostly protected by the database right.
2.4.2.2.2.2 Right owner
The owner of the database right is the database maker (“Datenbankhersteller”); this is
the person who has made the substantial investment in the creation of the database
(Article 87a II UrhG). Unlike copyright, the owner of the database right does not have
to be a natural person, but can be a legal person as well67.
The right owner is not the person who collects, examines and systematically
arranges the data, but instead the person or entity which has made the investment in
the database creation68, or in other words the risk carrier of the economic decision to
invest in the creation of the database170. This means that in an employment relationship
the employer is usually the owner of the database right.
2.4.2.2.2.3 Scope of protection
It should be noted that the database right does not protect the data itself, but the
investment in the creation of the database. However, this investment is protected by
giving the right owner the exclusive right to exploit the database.
Basically, the exclusive rights of the right owner correspond to the common
exploitation rights of a copyright owner69. The exclusive rights are named in Article
87b UrhG. The producer has the right to copy, distribute or make available to the public
the entire database or any substantial part of it (Article 87b I s. 2 UrhG).
Just the extraction/use of a substantial part is not allowed without the permission
of the rightholder. To commit an infringement, a qualitatively or quantitatively
substantial part of the database has to be extracted. Whether a part is substantial or not
is decided on a case-by-case basis. In quantitative terms, the BGH has held the
extraction of 75% of the data to be a substantial part70 and the extraction of 10% not
to be substantial71. However, according to the ECJ even a quantitatively insubstantial
part can be of a substantial nature if this part is of importance for the investment in

Cf. BGH, MMR 2011, 676, para. 23 – Zweite Zahnarztmeinung II.
Cf. BGH, MMR 2011, 676, para. 21 – Zweite Zahnarztmeinung II.
67 Cf. Leistner, note 163 above, p. 304.
68 Cf. Thum, in Wandtke/Bullinger (eds), note 145 above, §87a, para. 134.
170 Cf. Westkamp, note 112 above, pp. 406 et seq.
69 Cf. Leistner, note 163 above, p. 308.
70 Cf. BGH, MMR 2010, 41 – Gedichttitelliste III.
71 Cf. BGH, MMR 2011, 676 – Zweite Zahnarztmeinung II.
65
66
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creation72.

the database
And in the Autobahnmaut decision, the BGH held that even
the making available of the datasets of single users to those users is a relevant act if
this is the main utilisation of the database, and the users altogether belong to the public
sphere73.
In general, the exclusive rights of the right owner are not affected by the use of
insubstantial parts of the database. Thus querying a database is allowed. This was also
held by the ECJ in its BHB decision in which it held that the protection of the sui
generis right through the exclusive rights of extraction and re-utilisation does not cover
consultation of a database74.
Since the use of insubstantial parts of a database is generally possible without the
consent of the database producer, it would be possible to extract systematically many
insubstantial parts and rearrange them in order to get a substantial part as the final
result. To prevent this circumvention, Article 87b I s. 2 UrhG contains the provision
that the exclusive rights also apply if non-substantial parts of the database are
repeatedly and systematically copied, distributed or made available to the public in a
way that is contrary to a normal utilisation of the database.
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Cf. ECJ Case C-203/02, British Horseracing Board Ltd v William Hill Organization Ltd (BHB),
[2004] ECR I-10415, para. 71.
Cf. BGH, MMR 2011, 188 – Autobahnmaut.
ECJ Case C-203/02, British Horseracing Board Ltd v William Hill Organization Ltd (BHB),
[2004] ECR I-10415, para. 54.
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2.4.2.2.2.4 Limitations
The limitations on copyright are not applicable to the sui generis right. Article 87c
UrhG contains a definitive list of limitations on the database right75. According to this
provision, the copying of a substantial part of a database is allowed for one’s own
private or scientific use and the purpose of illustration for teaching. Furthermore,
copying, distribution or communication to the public is permitted, in a lawsuit or a
proceeding involving authorities and for public security uses. Since the regulation of
Article 87c UrhG is not entirely clear on this issue, it is important to note that the
limiting provisions of database protection only apply to databases that have been
published76.
Article 87e UrhG contains a provision that the rightholder cannot contractually
exclude the lawful user from the reproduction, distribution or communication to the
public of insubstantial parts of the database. The background for this is that even
someone who has no contractual agreement with the rightholder has the right to do
these acts in relation to the database.
According to Article 87d s. 1 UrhG, the exclusive rights of the database producer
expire 15 years after the publication of the database; and if the database was not
published, 15 years after the creation of the database. However, it is important to be
aware that a significantly modified database is regarded as a new database if the
modifications require a substantial investment (Article 87a I s. 2 UrhG). The reason for
this is that a new substantial investment shall be protected too. On the other hand, this
means that the protection begins again. Thus the database right does not always expire
after 15 years, but can be extended with every new substantial investment – possibly
endlessly.
2.4.3 The Netherlands
2.4.3.1 Protection under the Copyright Act
2.4.3.1.1 The work
Whereas scientific publications virtually always attract copyright protection under the
copyright laws of the Member States of the European Union, the individual research
data and the datasets containing them may not so easily fall under the copyright regime.
Since copyright does not protect mere facts and ideas, but rather attaches to the original
expression of ideas, research data is not likely to qualify as protectable subject matter
for lack of originality. Article 10 of the Dutch Copyright Act (DCA) contains a nonexhaustive list of categories of works that are literary, scientific and artistic works, and
are protected under the DCA provided they are sufficiently original. This includes
original adaptations (Article 13 DCA). The criterion of originality is not specified in
75
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Cf. ibid., para. 62.
Cf. Leistner, note 163 above, p. 313; Thum, in Wandtke/Bullinger (eds), note 145 above, §87c, para.
7.
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the Act but has been recognised as a requirement for protection by the courts in several
cases77. “Originality” (or “oorsponkelijkheid”) is in Dutch practice typically used as
shorthand for a two-pronged test elaborated by the Supreme Court. The work must
have an “own, individual character” and “bear the personal stamp of the author”78.
Dutch copyright law contains special provisions for two categories of works:
geschriften (written works) and posthumous works, of which only the geschriften are
of interest here. The special regime for written works is not laid down as such in the
Copyright Act, but is derived from the case law of the Supreme Court, which
interpreted the expression “other writings” as including texts devoid of original
character. Not all non-original writings fall under this regime: to be protected, a nonoriginal writing must be published or be destined to be published. The protection
conferred is more limited in scope than under the normal copyright regime however; it
is more akin to an unfair competition regime, for a claim for infringement of the regime
on written works is admissible only against direct and (almost) complete copying. To
limit the bounds of this regime, the Copyright Act specifies that computer programs
and sui generis databases are not “writings” within the meaning of Article 10(1)(1) of
the Copyright Act. Therefore, non-original software does not fall under this protection
regime. By contrast, non-original databases have been recognised as impersonal writings,
but only if they do not qualify for sui generis protection due to a lack of substantial
investment in the obtaining, verification or presentation of the contents.
Following the Football Dataco decision of the ECJ79, however, it became clear that
the geschriftenbescherming no longer fitted within the European framework.
Consequently, the Dutch government recently introduced a bill to repeal the
geschriftenbescherming from the Copyright Act. If adopted, this abrogating Act will
bring the Dutch database protection in line with the European standard, e.g. copyright
protection for original databases and sui generis protection for databases showing a
substantial investment in the collection, verification or presentation of the content of
the database.
2.4.3.1.2 Exclusive rights
Under the DCA, all exclusive rights of the author are governed by either one of two
broad concepts: the right to make a reproduction, or “verveelvoudiging”, pursuant to
Article 13 DCA and the right to communicate to the public, or “openbaarmaking”,
pursuant to Article 12 DCA.
The right to make a reproduction encompasses two elements: the right to make
copies of a work of authorship, and the right to make adaptations, arrangements,
interpretations, translations, or any form of conversion of the work into another work.
Actually Article 13 of the Act only refers to the second element of the right of
77
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Dutch Supreme Court, January 1991, NJ 1991, 608, m.nt. DWFV, AA 1992, 31 m.nt. HCJ, IER
1991, 96 m.nt. FWG, AMI 1991, 177 m.nt. JHS, CR 1991, 84 m.nt. Hugenholtz (Van
Dale/Romme I).
See: M. van Eechoud, P. Bernt Hugenholtz, S. van Gompel, L.Guibault, and B. van der Sloot,
‘Dutch report’, ALAI Study Days, Dublin, June 2011, p. 1.
ECJ Case C-604/10, Football Dataco Ltd et al v Yahoo! UK Ltd, [2012] GRUR 2012, 386.
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reproduction. Because the issue was so obvious to the Dutch legislator, the first element
of the right of reproduction is nowhere explicitly provided for in the Act. However,
Article 14 of the DCA specifies for more certainty that “the reproduction of a literary,
scientific or artistic work includes the fixation of the whole or part of the work on an
object, which is intended to play a work or to show it”.
The right to communicate to the public generally covers all acts by which a work
can be communicated, distributed or made available to the public, including the first
disclosure of the work or of adaptations of the work, the distribution of copies of the
work, and the acts of playing, displaying, reciting the work etc.
According to the Dutch legislator, the concept of reproduction already included
the right of reproduction described in Article 2 of the Info Directive, while the concept
of communication to the public was broad enough to encompass both the right of
communication to the public of Article 3 and the distribution right of Article 4 of the
Directive. The implementation of the Info Directive has therefore not resulted in any
modification of the provisions relating to the author’s exploitation rights in the DCA.
Since the reproduction right under Article 13 of the Act focuses on the making of
copies, it has generally been recognised in case law and literature that offering links,
even deep links, to websites is not an act of reproduction80. However, it is generally
considered unlawful under the general law of torts to provide links if one actually
knows or should have reason to know that the links lead to illicit content.
2.4.3.1.3 Exceptions and limitations
Chapter 6 of the DCA contains numerous limitations exceptions allowing unauthorised
use of protected works for different purposes, by different types of users and under
different conditions. The most relevant in the context of this study are the right of
quotation (Article 15a), the right to use works communicated by or on behalf of a
public authority (Article 15b), and the educational use exception (Article 16).
Before the implementation of the Info Directive, Article 15a of the Copyright Act
1912 stated that quotations were allowed in “an announcement, criticism, polemic or
scientific treatise” as long as the conditions set out in the Article were met183. For many
authors, the circumstances listed in the Act are the most controversial element of the
provision. Such restriction on the scope of the limitation appeared strange not only in
light of the neutral concept of “quotation”, but also in light of social reality. The
quotation right of Article 15a has therefore been updated. A quotation is now
permissible not only in “an announcement, criticism or scientific treatise”, but also in
a “publication for a comparable purpose”. The scope of the quotation exception is
restricted under Article 5(3)(d) of the Info Directive in the following ways:

a)

80

the work quoted from must have been published lawfully;

District Court of The Hague, 20 December 2006, (Kunstenares v CU2), IEPT 2006-12-20; Court
of Appeal of Den Bosch, 12 January 2010, (C More v MyP2P), IEPT 2010-01-12; District
Court of Amsterdam, 12 September 2012, (Sanoma v GeenStijl) IEPT 2012-09-12.
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b)

the quotation is to be commensurate with what might reasonably be accepted
in accordance with social custom and the number and size of the quoted
passages are justified by the purpose to be achieved;

c)

as far as reasonably possible the source, including the author’s name, is to be
clearly indicated.

This was already stated as such in the DCA. The requirement that moral rights are to
be observed, not prescribed by the Directive, was maintained as well. According to
Article 15a(2) the term “quotations” shall also include quotations in the form of press
summaries from articles appearing in a daily or weekly newspaper or other periodical.
Unique to the DCA and relevant in the context of scientific works produced or
disseminated by or on behalf of public authorities is Article 15b, which reads as follows:
183

Article 15a of the DCA reads as follows:
“Quotations from a literary, scientific or artistic work in an announcement,
criticism or scientific treatise or publication for a comparable purpose shall not be
regarded as an infringement of copyright, provided that:
1o. the work quoted from has been published lawfully;
2o. the quotation is commensurate with what might reasonably be accepted
in accordance with social custom and the number and size of the quoted
passages are justified by the purpose to be achieved;
3o. the provisions of Article 25 are observed; and
4o. so far as reasonably possible the source, including the author’s name, is
clearly indicated.
2. In this Article the term ‘quotations’ shall also include quotations in the form of
press summaries from articles appearing in a daily or weekly newspaper or other
periodical.
3. This Article shall also apply to quotations in a language other than the
original.”.
“The further communication to the public or reproduction of a literary,
scientific or artistic work communicated to the public by or on behalf of the
public authorities shall not be deemed an infringement of the copyright in such
a work, unless the copyright has been explicitly reserved, either in a general
manner by law, decree or ordinance, or in a specific case by a notice on the work
itself or at the communication to the public. Even if no such reservation has
been made, the author shall retain the exclusive right to have appear, in the form
of a collection, his works which have been communicated to the public by or
on behalf of the public authorities.”

The Netherlands

23

This exception is barely invoked in practice and has led since its introduction in the
Copyright Act in 1975 to only three judicial decisions81. In the Internetnotarissen case,
the Court of Appeal of Arnhem ruled that a “public authority” pursuant to Article 15b
of the Copyright Act is to be understood as a body entrusted with regulatory authority,
e.g. one that has a statutory power to make binding rules82.
Another exception that is relevant to the use and dissemination of scientific works
is the educational use exception. Long before the implementation of the Directive, the
DCA allowed the “taking over of parts of works” for teaching purposes, pursuant to
Article 16. Article 16 §1a gave examples of possible acts falling under the scope of the
exception, such as the taking over in publications and sound or visual recordings and
according to § 1b radio or television programmes. Whether these means of
reproduction included digital reproduction or online communication was highly
uncertain. As a result of the implementation of the Directive, Article 16 of the DCA
has been made technology-neutral/independent, so that digital reproductions also are
covered as well as acts of making a work available to the public. Accordingly, all
reproductions and communications that comply with the conditions set out in the
article are in principle covered.
Notably, Article 16 of the DCA contains three additional criteria that do not appear
in Article 5(3)(a) of the Directive:

a)

the work from which the part is taken must have been published lawfully;

b)

the adoption must be in accordance with what might reasonably be accepted
under the rules of social custom;

c)

moral rights have to be observed.

In addition, educational use requires that the source of the work used be indicated.
Furthermore, and in contrast to the Directive, educational uses have always been and
remain permissible under Dutch law provided that an equitable remuneration is paid to
the rights owners. It has been and still is up to the user (the institution) to make a timely
offer of equitable compensation to the rightholder; equitability is estimated in terms
of what is accepted in the line of business at hand.
Before the implementation of the Info Directive, all institutions that provided
materials made for use as illustration for teaching purposes could benefit from the
teaching exception. This included commercial institutions, for instance companies that
published educational books. “Teaching” was to be interpreted broadly. To comply with
the requirements of the Directive, Article 16 of the DCA has been modified to specify
81
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Supreme Court, 14 June 1968, NJ 1968, 276 (DNB v C&A, Telegraaf – ‘Bankbiljet’); Supreme
Court, 29 May 1987, NJ 1987, 1003 (Struycken & Unger v Riet – ‘Beatrix Zegel’); Court of
Appeal Arnhem, 24 June 2008, Computerrecht 2008, 138 (Openbareverkopen.nl v Internet
notarissen) with comment O. Volgenant.
B. Hugenholtz, A. Quaedvlieg and D. Visser, A Century of Dutch Copyright Law, Amsterdam,
DeLex, 2012, pp. 141–75, p. 155.
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that the taking over from parts of work shall not be deemed an infringement of
copyright only to the extent justified by the intended, noncommercial purposes. The
meaning of non-commercial is not quite clear yet, but according to the Minister of
Justice the nature of the activity of taking over the protected material is decisive. If this
activity only takes place with the intention of using the material exclusively for teaching
purposes, it will be covered by the exception of Article 16. Recital 42 of the Directive
stresses that organisation and means of funding of the education institute is not
decisive. Agreements between right owners themselves and between right owners and
users of copyrightprotected material will have to determine the line between
commercial and noncommercial use according to the Minister.
2.4.3.2 Protection under the Database Act
The provisions on the sui generis database right in the EU Database Directive have
been transposed in a separate piece of legislation, the Dutch Database Act. This Act
contains nine articles that closely follow the wording of the Directive, but augmented
by a series of definitions (Article 1), provisions prohibiting the circumvention of
effective technological protection measures (Article 5a) and the removal of rights
management information (Article 5b), and a special provision on the exercise of rights
on databases produced by or on behalf of public authorities (Article 8).
2.4.3.2.1 Requirements for protection
Pursuant to Article 1a of the Database Act, and in conformity with the Database
Directive, a database is protected if it constitutes “a collection of independent works,
data or other materials arranged in a systematic or methodical way and which elements
are individually accessible by electronic or other means and for which the acquisition,
control or presentation of the contents, evaluated qualitatively or quantitatively, bears
witness to a substantial investment”. Unconvinced of the need to grant protection for
databases beyond what the Dutch copyright regime already provided for (original
databases and geschriftenbescherming), Dutch courts have tended, since the very
adoption of the Database Act, to interpret the requirement of “substantial investment”
rather restrictively. Before the ECJ rendered its decision in the British Horseracing
Board case, the Dutch Supreme Court had elaborated the spin-off doctrine, according
to which the production of a database did not show any substantial investment if it
merely derived from an enterprise’s main activity, such as the making of a television
programme listing by a broadcaster, or of a telephone book by a telecommunication
service provider83. Since the ECJ’s decision, Dutch courts have followed the ECJ’s
creation/collection dichotomy and are in general reluctant to conclude that there has
been a substantial investment in the absence of clear evidence put forward by the
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NVM v. De Telegraaf, decision of the Supreme Court of the Netherlands, 22 March 2002. Case
C01/070HR. See: P.B. Hugenholtz, ‘Program Schedules, Event Data and Telephone Subscriber
Listings under the Database Directive – The ‘Spin-Off ’ Doctrine in the Netherlands and
elsewhere in Europe’, paper presented at Eleventh Annual Conference on International IP Law
& Policy, Fordham University School of Law, New York, 14–25 April 2003.
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alleged rightholder that he incurred substantial costs in either collection, verification or
presentation of the content of the database84.
2.4.3.2.2 Rights owner
The beneficiary of the protection is not defined in the Dutch Database Act. There is
therefore no reference in the Act to any kind of risk of investing. Dutch commentators
seem to agree, however, that the sui generis right “should only be conferred as a reward
for the risks taken by the innovating industry which actually produce the databases, not
the commissioning parties85. Other commentators posit that employees, subcontractors
or anyone else executing the work without bearing the financial responsibility for the
end product cannot be considered as database rightholders86.
The Database Directive is silent on the issue of the source of the funding or the
role of public money in the acquisition of rights. The Netherlands is so far the only
Member State to have explicitly regulated the exercise of the sui generis rights by public
sector bodies. Article 8 of the Dutch Database Act denies a public authority the right
to exercise its exclusive database rights unless the right is reserved explicitly by a general
mention in an act, order or ordinance, or in a specific case by notification on the
database itself or while the database is made available to the public.
The specific question of the impact of public funding on the nature of the
investment made to produce a database was the object of a ruling from the Raad van
State (Dutch Council of State) in the Landmark case 87 . The case involved the
interpretation of an article about the reuse of public sector information. A private
company called Landmark, specialising in geographical information, had requested
environmental information from the local authorities. Among the information was a
list of addresses where soil research had taken place. The question in this case was
whether the local authorities of Amsterdam were authorised to impose conditions and
restrictions for the reuse of the list of addresses. Article 11a sub 1a of the Public
Administration Act imposes two conditions on public bodies’ ability to rely on the reuse
regulation. First of all, a database must be present and secondly the public sector body
has to qualify as the producer of the database. The court noted that the definition of
“the database” and “the producer of the database” should be interpreted in the same
way as in the context of the Dutch Database Act.
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Case where substantial investment was found to exist: Court of Appeal of Arnhem,
(Openbareverkopen v Internetnotarissen), IEPT 2008-06-24; cases where no substantial
investment was found to exist: Court of Appeal of Arnhem, 4 July 2006, (NVM v
Zoekallehuizen), IEPT 2006-06-04; Court of Appeal of The Hague, (KNMP v ID/Farma)
IEPT 2008-07-10; Court of Appeal of Amsterdam, (PR Aviation v Ryanair), IEPT 2012-03-13.
A. Beunen, Protection for databases – The European Database Directive and its Effects in the
Netherlands, France and the United Kingdom, Nijmegen, Wolf Legal Publishers, 2007, p. 150.
J.H. Spoor, D.W.F. Verkade and D.J.G. Visser, Auteursrecht, 3rd edition, Deventer, Kluwer, 2005, p.
625.
ABRvS 29 April 2009, n 07/786, AMI 2009-6 (College B&W Amsterdam/Landmark; with
annotation from M. Van Eechoud).

The Netherlands

26

At first instance, the District Court of Amsterdam ruled that the City Council did
not qualify as a “producer of a database” and therefore did not own any database right
in the information it gathered, since the collection of data occurred in the performance
of its public task and with the support of governmental subsidies; the database was
indeed realised thanks to public funds, partially coming from the Ministry of Housing,
Spatial Planning and Environment. Referring to Recital 41 of the Database Directive,
the Court considered that the City Council did not qualify as a producer of the database
because it did not actually bear the risk of the investment since public funding and
government subsidies could not be equated to an investment that needed to be
recouped on the market 88 . The Court stated that the database was made with the
intention to simplify/facilitate the public task of the local authorities. Furthermore, the
production of the database was initiated and financed by the local authorities of
Amsterdam, a large part of which was financed by the Ministry of Housing, Spatial
Planning and the Environment to fulfil the task of mapping local soil pollution. In
these circumstances the Court found that the local authorities did not carry the risk of
the substantial investment for the production of the database. Therefore, the Court
came to the conclusion that the local authorities of Amsterdam could not be qualified
as the producer of the database of which the list of addresses was part 89. This ruling
was confirmed on 29 April 2009 by the Raad van State. The Dutch position is so far
unique within the EU.
2.4.3.2.3 Exclusive rights
In conformity with the Database Directive, the producer of a database enjoys under
Article 3 of the Dutch Database Act the exclusive right to authorise the following acts:
(a) the extraction or re-utilisation of all or a substantial part of the content of the
database, evaluated qualitatively or quantitatively; and (b) the repeated and systematic
extraction or re-utilisation of insubstantial parts of the content of a database, evaluated
qualitatively or quantitatively, where this conflicts with the normal exploitation of that
database or unreasonably prejudices legitimate interests of the producer of the
database. Dutch courts have been called upon on a number of occasions to rule in
cases of alleged infringement of the sui generis database right, and to determine
whether an act of extraction was substantial or not.
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The Court also made reference to the ECJ Case C-304/07, Directmedia Publishing GmbH v
AlbertLudwigs-Universität Freiburg (Directmedia), [2008] MMR 2008, 807, in which the Court
declared that the purpose of the database right is “to guarantee the person who has taken the
initiative and assumed the risk of making a substantial investment in terms of human, technical
and/or financial resources in the obtaining, verification or presentation of the contents of a
database a return on his investment by protecting him against the unauthorised appropriation
of the results of that investment by acts which involve in particular the reconstitution by a user
or a competitor of that database or a substantial part of it at a fraction of the cost needed to
design it independently”.
ABRvS 29 April 2009, n 07/786, AMI 2009-6 (College B&W Amsterdam/Landmark; with
annotation from M. van Eechoud).
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The most interesting dispute to have reached the courts so far concerns the
question of whether a daily search of a database by a dedicated search engine amounts
to an unlawful repeated and systematic act of extraction and re-utilisation of that
database. The Court of Appeal of The Hague referred questions for preliminary ruling
to the ECJ to determine the scope of protection offered by the Database Act in relation
to acts of extraction and re-utilisation through a dedicated meta search engine90. The
Court of Appeal posed the following nine questions to the ECJ:

(1) Is Article 7(1) of the Directive to be interpreted as meaning that the whole
or a qualitatively or quantitatively substantial part of the contents of a
database offered on a website (on line) is re-utilised (made available) by a
third party if that third party makes it possible for the public to search the
whole contents of the database or a substantial part thereof in real time with
the aid of a dedicated meta search engine provided by that third party, by
means of a query entered by a user in ‘translated’ form into the search engine
of the website on which the database is offered?
(2) If not, is the situation different if, after receiving the results of the query, the
third party sends to or displays for each user a very small part of the contents
of the database in the format of his own website?
(3) Is it relevant to the answers to Questions 1 and 2 that the third party
undertakes those activities continuously and, with the aid of its search engine,
carries out daily a total of 100 000 queries received from users in ‘translated’
form and makes available the results thereof to various users in a manner
such as that described above?
(4) Is Article 7(5) of the Directive to be interpreted as meaning that the repeated
and systematic re-utilisation of insubstantial parts of the contents of the
database which conflicts with normal exploitation or unreasonably
prejudices the legitimate interests of the maker of the database is not
permissible, or is it sufficient for there to be repeated or systematic reutilisation?
(5) If repeated and systematic re-utilisation is a requirement, (a) What does
‘systematic’ mean?

(b) Is re-utilisation systematic when an automated system is used?
(c) Is it relevant that a dedicated meta search engine is used in the manner
described above?
(6) Is Article 7(5) of the Directive to be interpreted as meaning that the
prohibition for which it provides does not apply if a third party repeatedly
90

Reference for a preliminary ruling from the Gerechtshof ’s Gravenhage (Netherlands) lodged on
30 April 2012 – Innoweb B.V. v Wegener ICT Media B.V., Wegener Mediaventions B.V. (Case
C202/12).
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makes available to individual users of a meta search engine belonging to that
third party only insubstantial parts of the contents of the database in
response to each query?

(7) If so, does that also apply if the cumulative effect of the repeated reutilisation of those insubstantial parts is that a substantial part of the
contents of the database is made available to the individual users together?
(8) Is Article 7(5) of the Directive to be interpreted as meaning that, if conduct
which has not been approved and which is such that, as a result of the
cumulative effect of reutilisation, the whole or a substantial part of the
contents of a protected database is made available to the public, the
requirements of that provision are satisfied, or must it also be claimed and
proved that those acts conflict with the normal exploitation of the database
or unreasonably prejudice the legitimate interests of the maker of the
database
(9) Is it assumed that the investment of the maker of the database is seriously
prejudiced in the event of the aforementioned conduct?
At the time of writing this study, the case is still pending before the ECJ. It will be
interesting to see how the Court will respond to these fundamental questions regarding
the permissible extraction and re-utilisation of the content of a database by a dedicated
search engine.
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2.4.3.2.4 Exceptions and limitations
The Dutch legislator literally transposed Article 9 of the Database Directive in Article
5 of the Act as follows:
The lawful user of a database which is made available to the public in whatever
manner may not without the authorisation of the producer of the database extract or
re-utilise a substantial part of the contents of the database:

a)

in the case of extraction for private purposes of the contents of a
nonelectronic database;

b)

in the case of extraction for the purposes of illustration for teaching or
scientific research, as long as the source is indicated and to the extent justified
by the non-commercial purpose to be achieved;

c)

in the case of extraction or re-utilisation for the purposes of public security
or an administrative or judicial procedure.

In addition to these exceptions, the Dutch Database Act contains in Article 8(2) a
unique provision, modelled upon Article 15b of the Copyright Act. The provision reads:
“The right, referred to in Article 2, paragraph 1 shall not apply to databases for
which the public authority is the producer, unless the right is expressly reserved
either in general by law, order or resolution or in a particular case as evidenced
by a notification in the database itself or when the database is made available to
the public.”
The main rationale behind this provision is that when transposing the Database
Directive into Dutch law, the Dutch legislator did not want to put the makers of a
database in a better position than authors of copyright-protected works. In other words,
since works that are made available by or on behalf of public authorities are covered
by the exception of Article 15b of the Copyright Act, there is no reason not to apply a
similar exception to databases produced by public authorities.
2.4.4 Italy
2.4.4.1 Protection under the Copyright Act
The main source for copyright in the Italian legal system is to be found in Articles 2575
et seq. of Book V, Title IX, Codice Civile (Civil Code), where it is established that:
“Formano oggetto del diritto di autore le opere dell’ingegno di carattere creativo che
appartengono alle scienze, alla letteratura, alla musica, alle arti figurative, all’architettura,
al teatro e alla cinematografia qualunque ne sia il modo o la forma di espressione.”
The following articles of Title V establish a set of basic principles regarding rules
on first authorship and ownership, content of the right, a specific article on plans and
technical drawings, entitlement to the right, and formalities regarding its transfer.

Italy

Article 2583 ends the section with a reference to the special law (the Copyright
for specific rules on the exercise and the duration of the right.
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Act 91)

2.4.4.1.1 The work
Articles 1 and 2 of the Italian Copyright Act, identify what is protected under copyright
law. Under Title I, Paragraph I (“protected works”), Article 1 grants copyright
protection to works of ingenuity possessing creative character that belong to literature,
music, figurative arts, architecture, theatre and cinematography, regardless of the
manner or form of expression. In the second part of Article 1, computer programs
and databases, which by reason of the selection or arrangement of their contents
constitute the author’s own intellectual creation, are also specifically included in the
protection offered by copyright.
The following Article 2 offers a non-exhaustive list of works explicitly covered.
Such list includes: literary, scientific, educational works in written or oral form; works
of sculpture, paintings and figurative arts; works of cinematographic art (excluding
mere documentation); photographic works (excluding photographs that do not
constitute an original creation); computer programs; and databases defined as
collections of works, data, or other independent elements, systematically and
methodically organised, and individually accessible by electronic or by other means92.
Creativity is not defined by the Act, but it is commonly accepted that a work, in
order to possess such creative character, needs to represent somehow the personality
of its author (his ingenuity). Courts have interpreted creativity as the particular form or
expression given to a work by its author, including in those cases where the basic
elements used for such results were commonly known and available, as long as the
expression given to them by the author somehow represented his own subjective,
creative and personal view93.
Derivative works, or rather elaborations of creative character (elaborazioni di
carattere creativo), such as translations in another language, transformations in another
artistic or literary form, modifications and additions that constitute a substantial
remaking of the original work, adaptations, reductions, and variations that do not
constitute an original work, are protected by copyright without prejudice to the right
protecting the original work (Article 4). This is to say that a derivative work is a work
that is protected by itself, but which also infringes the copyright on the original work,
and therefore a specific authorisation (such as a licence) is required.
2.4.4.1.2 Exclusive rights
Exclusive rights are listed under paragraph III of the Act. Article 12 opens the section
dedicated to the protection of the economic utilisation of the work establishing that
91
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See Legge 22 April 1941, n. 633 “Protezione del diritto d’autore e di altri diritti connessi al suo
esercizio”.
See T. Milano, 19.03.2007, in Dir. Ind., 2008, 85.
See, for example, Cass. 12 January 2007, n. 581 Foro it., 2007, I, 3167; Cass. 11 August 2004, n.
15496, id., Rep. 2006; Cass. 7 March 2003, n. 3390, id., Rep. 2003.
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the author has the exclusive right to publish the work. Furthermore, the author has the
exclusive right to economic exploitation of the work in any form and manner, original
or derived, within the limits established by the law.
Articles 13 to 18-bis list the exclusive rights that the statute grants to authors of
original works. The first of these rights is the right of reproduction in multiple copies
of the work. Copies can be direct or indirect, permanent or temporary, partial or entire,
in any manner or form, such as hand-made reproductions, printing, photography or
cinematography (Article 13). Also explicitly covered is the right to put an oral work into
a written form (Article 14).
The right of communication to the public is dealt with by Article 16, and covers
the use of wired or wireless communications, by use of telegraph, telephone, radio and
television (satellite and cable transmissions). The right of communication includes the
right to make works available to the public in such a way that members of the public
may access them from a place and at a time individually chosen by them.
The exclusive right to distribution provides the authors with the right to authorise
or prohibit any form of distribution to the public by sale or otherwise (Article 17). The
right to translate provides the exclusive possibility for authors to translate or modify
their works, to publish the works in collections, and to modify the work in any form
(Article 18). Article 18-bis deals with rental and lending rights.
Article 19 closes the section and states that the aforementioned rights are
independent of each other and the exercise of one of them does not preclude the
exclusive exercise of any other right.
2.4.4.1.3 Exceptions and limitations
Exceptions and limitations under the Copyright Act are contained in paragraph V
“Exceptions and limitations”, although, before the enactment of the Info Directive the
paragraph was dedicated to “Free uses”. The most relevant exception for the cases
covered by this study is certainly represented by Article 70, which is a quite peculiar
merger between the exception regarding scientific and educational uses (Article 5(3)(a)
Info Directive), and the exception for quotations for criticism or review (Article 5(3)(d)
Info Directive). The main consequence of such unnecessary combination is that the
exception for scientific and educational uses is subject to the same quantitative limit
established for the case of quotations for criticisms or review (the Italian legislator uses
the terms “brani o parti di opera”), an effect which is not required by the EU framework.
Courts have nonetheless proved to be very keen on a literal interpretation of Article
70, stating that only reproductions of parts of a work can be covered by the exception
under analysis9495.

See Corte di Cassazione, 7 March 1997, n. 2089, in Dir. Autore, 1997, 362; App. Milano, 25
January
95 , in Annali it. Dir. Autore, 2002, 801; App. Milano, 21 March 2000, in Annali it. Dir. Autore,
2000, 930; Trib. Milano, 23 January 2003, in Dir. Autore, 2004, 96; Trib. Roma, 13 October
2004, in Annali it. Dir. Autore, 2005, 564; See for references T. Margoni, ‘Eccezioni e
94
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Of some interest is the case of Article 70 sec. 1-bis establishing that the publication
on the internet for teaching or scientific purposes of low resolution or degraded images
and music does not require any authorisation (èlibera), provided that such publication
does not pursue a commercial purpose (scopo di lucro) or any other form of
compensation96. This provision has never been interpreted by the courts, nor has the
legislative decree that should determine the technical specifications regarding the
meaning of low resolution images or music been enacted.
2.4.4.2 Protection as databases
Italy has adopted the Database Directive with legislative decree 169 of 6 May 1999 97,
which amended the Italian Copyright Act. The transposition technique chosen by the
Italian legislator is based mostly on the translation of the Directive. Article 1 section 2
and Article 2 section 9 now list databases as protectable subject matter. However, a
detailed regulation of databases protection under copyright law is included in new
section VII (Arts. 64-quinquies to 64-sexies) under the title “Databases”. Sui generis
protection of databases is contained in Title II-bis (Articles 102-bis to 102-ter) labelled
“Disposition on the maker of a database – Rights and obligations of the user”.
2.4.4.2.1 Requirement for protection
As mentioned, the transposition of the Directive into national law has followed a
strictly literal translation of the former, and no particular observation need to be made
in this respect in addition to what already has already been observed in the analysis of
the Directive200.
2.4.4.2.2 Rights owner
The maker (il costitutore) is defined as the person who realises relevant investments in
the constitution, verification or presentation of a database. Differently from recital 41
(and from the French implementation), neither the initiative nor the risk parameter are
listed, although they might arguably be subsumed in the concept of investment. In the
Dutch act, only the risk factor is explicitly mentioned. Such variety of definitions is
probably to be explained with the fact that a definition of the maker of a database is
only present in the recitals of the Directive not in the articles, leaving Member States
with less guidance on how to implement such provision. The initiative versus factor
dichotomy has been analysed by the literature, with different positions emerging98.

limitazioni al diritto d'autore in Internet’, Giurisprudenza Italiana, 2011, 8-9, AugustSeptember, 1959.
96 Introduced by Legge 9 January 2008, n. 2 “Disposizioni concernenti la Societa italiana degli autori
ed editori” in Gazzetta Ufficiale n. 21, of 25 January 2008.
97 See Decreto Legislativo 6 May 1999, n. 169 “Attuazione della direttiva 96/9/CE relativa alla
tutela giuridica delle banche di dati” in Gazzetta Ufficiale n. 138 of 15 June 1999. 200 See
above Chapter 2.3.
98 See Beunen, note 188 above, p. 151.

Italy

33

Contrary to other jurisdictions, in Italy case law with regard to SGDR is relatively
limited. An important decision, however, for the specific aspect of ownership of the
sui generis right is Edizione Cierre v. Poste99, where the court (first instance, though an
Intellectual Property specialised section) established that a public administration does
not qualify for SGDR as the EU and national legislators only speak of companies and
firms and a public administration is neither a company nor a firm. Worthwhile is to
mention that the tribunal makes a reference in its obiter to the fact that the public
administration gathered such data when it was the only (public) monopolistic player in
that field, adding an argument in favour of the prohibition of sole sourced databases.
Previous decisions at the same level have however assumed that public administrations
can be the rights owner of SGDR.
2.4.4.2.3 Exclusive rights
The rights granted by the Italian legal framework are based strictly on a literal
implementation of the Database Directive and no relevant decisions have been
delivered that suggest a different interpretation from the one based on the EU legal
framework analysed above203.
2.4.4.2.4 Exceptions and limitations
Some differences are, however, present for the case of exceptions and limitations. The
Italian legislator has opted for an implementation that does not allow a specific
exemption for acts of reproduction for private purposes of a non-electronic database,
as made possible by Article 6(2)(a) of the Directive.
It must be observed that the Italian legislator in the specific case of Article 6(2)(b)
has introduced an additional limitation that should be tested against the EU framework
set forth by the Directive for potential incompatibility. In fact, for reasons not
completely clear, Article 64-sexies (a) introduces the condition that education or
scientific research should not be developed within an enterprise (therefore posing a
threat to the use by private educational institutions, a view that potentially conflicts with
the interpretation that the commercial requirement for educational cases should follow
as per Recital 42 of the Info Directive)100. However, an even more serious flaw in the
transposition is found in the second part of Article 64-sexies (a): “in the ambit of
activities of access and consultation, eventual operations of permanent reproduction
of the entirety or of a substantial part of the content on a different media are in any
case subject to the authorisation of the right-holder”. Since Article 64-sexies (a) applies
to copyright-protected databases, and only to the copyright on those databases, as the
See Trib. Roma – Sezione IP – ordinanza 5 giugno 2008 – Edizioni Cierre s.r.l. c. Poste.
See above Chapter 2.3.
100 Recital 42 reads “When applying the exception or limitation for non-commercial educational and
scientific research purposes, including distance learning, the non-commercial nature of the
activity in question should be determined by that activity as such. The organisational structure
and the means of funding of the establishment concerned are not the decisive factors in this
respect.”.
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SGDR is regulated in a different section of the Act, such limitation seems to unduly
restrict the possibility to use such databases for didactic and scientific purposes.
However, when analysing Title II-bis (the two articles dedicated to the rights and
obligations of users in cases of the SGDR), the absence of any exception or limitation
to the SGDR as contained in Article 9 of the Directive catches the reader’s attention.
Therefore, following a systematic interpretation, the Italian legislator has decided to
take the chance offered by the EU legislator not to implement any SGDR exception. A
different interpretation, one that would try to give sense to the wording of Article 64sexies, would be one that sees in such article a merger of the exception for didactic and
scientific uses both for copyright and for SGDR purposes. The major obstacle to such
an interpretation is, as already pointed out, of a systematic nature (Article 64-quinquies
and sexies are placed in a section of the Copyright Act that explicitly regulates
copyright). In addition, a statutory interpretation argument can be found, as such
articles use terms as author of a database and not maker.
An open door for an argument that SGDR exceptions and limitations are actually
in force in the Italian legal system could be found in Article 71-decies, which concludes
the section dedicated to the exceptions and limitations to copyright. This article
stipulates that exceptions and limitations to copyright law extend also to Article 102bis (but not to 102-ter regulating rights and duties of users), to the extent applicable.
Italian copyright law did not know a similar right to the SGDR (therefore limiting the
possibility to maintain exceptions to SGDR not listed in Article 9 of the Directive),
however such provision seems to permit the application to the SGDR of those
limitations present in Italian copyright law that are similar or equivalent to those
contained in Article 9 of the Directive, namely that for didactic and scientific purposes.
It is not clear, however, why such an inscrutable drafting technique has been chosen to
achieve something that is indisputably foreseen by the EU legislator. Only future case
law will tell us which one of the proposed interpretations will be held to be correct.
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2.4.5 France
2.4.5.1 Protection under copyright law
In France copyright is regulated in the Code de la PropriétéIntellectuelle (Intellectual
Property Code, IPC101) which deals with literary and artistic property as well as with
industrial property.
2.4.5.1.1 The work
Protected subject matter is any work of the intellect (toutes les oeuvres de l’esprit),
regardless of the genre and form of expression, merit or purpose (Article L112-1 IPC).
In order to be protected by copyright such works have to meet some level of originality,
usually defined as a creative effort carrying the personality of its author, an intellectual
contribution of the author, or choices reflecting the author’s personality 102 . Article
L112-2 offers the customary non-exhaustive list of protectable works. Of particular
relevance for our case are:
“les livres, brochures et autres écrits littéraires, artistiques et scientifiques; les
conférences; ... Les compositions musicales avec ou sans paroles; ... Les oeuvres
cinématographiques; ... Les oeuvres de dessin, de peinture, d’architecture, de
sculpture; ... Les oeuvres graphiques; ... Les oeuvres photographiques; ... Les
illustrations, les cartes géographiques.“
Also protected are translations, adaptations, transformations or arrangements,
anthologies, collections of works or other data, such as databases, which for the
selection or arrangement of the content constitute intellectual creations (Article L1123).
2.4.5.1.2 Exclusive rights
Article L122-1 establishes that the author’s right of exploitation includes the right of
représentation and the right of reproduction103. The former consists in acts such as
communication to the public by any means, including public presentation, public
transmission, and any other dissemination throughout a telematic network208.

Code de la propriétéintellectuelle created by loi n°92-597 du 1er juillet 1992, as amended.
See, for example, Cass. civ. 12 July 2006, n. 05-17555; Cass. civ. 2 March 1999 n. 97-10179; or
Cass. civ. 13 November 2008, n. 06-19021.
103 There are some discussions on the correct translation of “droit de representation”. The
translation of the IPC available on the official website Legifrance refers to “the right of
performance”, whereas others refer to “the right to publicly display”, see in general A. Lucas and
H.-J. Lucas, Traitéde la propriétélittéraire et artistique, 4th edition, Paris, Lexis-Nexis, 2012. 208
See Article L122-2 IPC.
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The right of reproduction consists in the material fixation of the work through any
process, such as printing, drawing, photography, and any other mechanical or magnetic
recording.
2.4.5.1.3 Exceptions and limitations
Exceptions and limitations to copyright are regulated under Article L122-5 IPC. Of
particular interest for this study are the exemptions from author’s authorisation of
quotations justified by the purposes of criticism, education, information or scientific
character on condition that the name of the author and the source are cited 104. Also
allowed – under the same general obligation to cite the author and the source – are the
“representations” or reproductions of excerpts of works, with the exception, inter alia,
of works conceived for pedagogic purposes, for the scope of illustration for teaching
and research, but not for recreational activities, as long as the public for which such
“representations” or reproductions are intended is mainly composed of pupils,
students, teachers or researchers. The article also requires the absence of commercial
exploitation in order to benefit from the aforementioned exemption, and sets forth a
general obligation of fair compensation for authors.
Necessarily present is the exception regarding temporary and transitory acts of
reproduction that are part of a licit use or transmission and do not possess independent
economic significance (this is the only mandatory exception contained in the Info
Directive)105.
2.4.5.2 Protection as databases
France has implemented the Database Directive into the IPC with law n. 98-536 of
1998, which amended parts of the first book of the Code introducing the new subject
matter of databases for copyright protection, and creating a new Title IV in Book 3
which deals with the rights of database producers106. Regarding the implementation of
the copyright protection for databases, the French legislator has generally adhered to
the wording of the Directive.
2.4.5.2.1 Requirement for protection
Article L112-3 offers standard copyright protection to databases which, for reasons of
selection or arrangement of the content, constitute the author’s intellectual creation.
France
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See Article L122-5(3) IPC.
See Article L 122-6 IPC.
The French legislator has preferred the word “producteur” in the implementation of the
Database Directive to the word “fabricant” (= maker) present in the French version of the
Directive.
The word is usually translated as “database producer” to reflect the difference. See Lucas and
Lucas, note 207 above, pp. 951 et seq.
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Article L341-1 requires a financial, material or human substantial investment in the
constitution, verification or presentation of the database in order to offer sui generis
protection to the producer.
In a number of decisions French courts have applied a low threshold for the
requirement of substantial investment, although many of the cited decisions predate
the 2004 ECJ saga establishing that investments in the creation of the database do not
qualify in order to establish SGDR protection107.
2.4.5.2.2 Rights owner
The producer (le producteur) of the database is the person who takes the initiative and
bears the risk of the corresponding investment, in accordance with the Database
Directive108. The French implementation is closely linked to Recital 41 of the Database
Directive and mentions both the initiative as well as the risk factor. As seen, the
definition of the producer of a database is probably one of the few aspects whose
specific wording tends to vary at the national level.
2.4.5.2.3 Exclusive rights
According to Article L342-1, the database producer has the right to prevent the
permanent or temporary extraction, understood as a transfer in a different medium, of
all or a quantitatively or qualitatively substantial part of the contents of a database by
any means and in any form. On the issue of extraction, an interesting ruling should be
mentioned. In 2011, the Court of First Instance in Paris ruled that a search engine that
selected and indexed pages of a website to provide hyperlinks matching the requests
of its users did not extract or reuse parts of the database.109 This ruling has not been
confirmed or reversed by any higher courts.
The producer can also prevent the making available to the public of all or a
substantial part of the database in any form. At the same time, the producer can prevent
the repeated and systematic extraction or reuse of insubstantial parts as long as such
operations manifestly exceed the normal conditions of use of the database 215.
2.4.5.2.4 Exceptions and limitations
Article L342-3 lists the exceptions and limitations to copyright in databases: extraction
or reuse of a non-substantial part of the database by a user who has a lawful access to
it (Article L342-3(1)); extraction for private use (Article L3423(2)); reuse by people with
disabilities (Article L342-3(3)); reuse for teaching and research (Article L342-3(4));

See Beunen, note 188 above, p. 144. See also TGI Paris 25 April 2003; TGI Strasbourg 22 July
2003.
108 See Article L341-1 IPC.
109 See TGI Paris, 1 February 2011.
215 See TC Paris, 5 February 2010.
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extractions and reuse by public libraries, museums and archive services (Article L3423(5))110.
Some significant differences can be observed in the parts regarding the exceptions
and limitations to copyright in databases. First of all the mandatory exceptions present
in Article 6(1) of the Directive have been implemented more restrictively than in the
Directive. In fact Article L122-5 paragraph 5 of the Code states that the acts necessary
for access to the content of an electronic database for the needs and within the limits
of the use as foreseen in the contract do not require the author’s authorisation. As has
been noted, in light of the mandatory nature of Article 6(1) of the Directive the French
implementation could be found to be in contrast to EU copyright law for a number of
reasons. First of all, by mentioning only electronic databases it should be inferred that
such provision is not applicable to non-electronic ones, although the Directive does not
make such a distinction, and in fact it should be held that EU database law allows for
an exception that applies to both electronic and non-electronic databases. Secondly, the
French provision only lists acts necessary for access to an electronic database, while the
Directive explicitly mentions all the acts listed in Article 5 that are necessary for access
and normal use of the database. It must be recalled that the acts listed in Article 5
include temporary or permanent reproductions, translations, adaptations, arrangements
and any other alteration, distribution, communication, display or performance to the
public of the original or of any modified, adapted or translated parts. Regarding the
exceptions for illustration for teaching and scientific research, the general provision of
Article 122-5(e) is applicable to all copyright-protected subject matter and therefore
also to databases so protected. The only observation is that the French provision
requires fair compensation for such uses, something that the Directive does not
mention. As to whether other exceptions and limitations that are traditionally
authorised under national law (Article 6(2)(d) of the Directive) are applicable under
French law, no specific reference is made in the Code. It seems that an interpretation in
line with the general principles of law would admit that pre-existing exceptions that
apply to copyright should apply also to databases, as long as those are protected by
copyright.
Regarding exceptions to the SGDR, the French legislator took the opportunity to
introduce an exception for private purposes for cases of extraction of nonelectronic
databases (Article L342-3(2)), and for extraction and re-utilisation for illustration for
teaching or scientific research (Article L342-3(4)) although once again requiring fair
compensation. The exception for public security or administrative or judicial
procedures is to be found in a different part of the Code, which applies generally to all
rights covered by that section (copyright, neighbouring rights and the SGDR). The
wording of such exceptions consequently reads slightly differently from that contained
in the Directive.
Poland
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An important observation is the omission by the French legislator in Article L3423 dealing with the exceptions and limitations to the SGDR of the lawful user and it
should therefore be concluded that such exceptions are available to any user.
Finally, France has introduced a new exception to the SGDR on the basis of the
implementation of the Info Directive. Such exception applies to legal persons and
publicly accessible institutions such as libraries, which are allowed to make extractions
and re-utilisation of substantial parts of a database for personal consultation by
disabled persons and for non-commercial purposes (Article L342-3(3)). Clearly such
exception is not listed in the Directive, and this is one of the criticisms that can be
brought against the already mentioned unreasonably limited number of exceptions and
limitations to the SGDR under EU law.
Finally, the French implementation of the Directive, unlike the case of copyright
exceptions, indicates that contractual provisions in violation of the exception of Article
L342-3(1) should be deemed null and void. The departure from the European standard
this time is observable in the addition of two steps of the three-step test for the case
of the SGDR, something not required by the Directive111.
2.4.6 Poland
2.4.6.1 Protection as a copyright work
Research data may be subject to copyright (author’s right) if it satisfies the criteria of
protection specified in the Polish Copyright Act (ustawa z dnia 4 lutego 1994 r. o prawie
autorskim i prawach pokrewnych, Dz. U. 2006 r. Nr 90, poz. 631, consolidated version,
subsequently amended – PrAut).
2.4.6.1.1 The copyright work
Article 1.1 PrAut defines the copyright work as any result of creative activity having
individual character, expressed in any form, regardless of its value, purpose, or manner
of expression.
2.4.6.1.1.1 Kinds of work
Article 1.2 PrAut contains a non-exhaustive list of works. The list includes works
expressed using words, mathematical symbols or graphical signs (including computer
programs); photographs; industrial designs; works of architecture; musical works;
audiovisual works; etc.
There is a whole set of special provisions regarding computer programs, and a
separate set regarding audiovisual works. There are also some special provisions
referring to e.g. works of architecture and photographs.
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Article 4 PrAut contains a list of works explicitly excluded from copyright
protection. These are: Acts of law and official drafts of such Acts; government
documents, materials, signs and symbols; published patent and other industrial property
specifications; simple press information.
2.4.6.1.1.2 Work of authorship
The fact that the work belongs to categories mentioned in Article 1.2 PrAut does not
by itself imply protection. Conditions of protection are mentioned in Article 1.1 PrAut
(the definition of work of copyright). Also Article 1.2^1 may be of interest, since it
confirms that the protection applies only to forms of expression and not to the
underlying ideas, procedures, methods, principles of operation or mathematical
concepts.
The requirements for protection included in Article 1.1 can be restated in the
following way:
A work has to be made by a natural person, and reflect the creator’s individuality.
The personality requirement excludes authorship of computers, animals, or legal
persons. Individuality (creativity) is often measured by analysing whether a
different person would make a similar contribution in the same circumstances,
although this should not be the only criterion taken into consideration.
There is no requirement of fixation in PrAut, but the work has to be expressed in some
form noticeable by someone other than the creator.
The work has to be a result of creative activity, which basically excludes ideas as
well as results determined by circumstances external to the author. The level of
creativity required is not high; it suffices that the work includes just a minimal level of
creativity. Hence, copyright protection is relevant mostly with regard to scientific works
such as articles, books and other publications comprising at least some arrangement or
analysis of data. Data itself is not copyrightprotectable, but a dataset may benefit from
protection if there is at least minimum creativity in the collection or arrangement of
the data.
2.4.6.1.2 Authorship and ownership
Although only a natural person may become a creator of a copyrighted work, such a
person is not always the (only) beneficiary of protection. PrAut specifies some cases
where economic rights subsist in a person other than the creator (collective works,
computer programs). Otherwise, both moral and economic rights belong initially to the
creator (or jointly to creators), but economic rights might subsequently be transferred
to another person. In the case of works made in the course of employment, they are
transferred to the employer upon receipt of the work,
Poland
pursuant to Article 12 PrAut. The exact scope of the transfer depends on the
employment contract, but it seems such contracts are not subject to general strict rules
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requiring, for example, specification of all fields of endeavour in a contract related to
copyright subject matter.
In case of scientific works made by employees of scientific institutions, the
employer obtains only the first publication right (subject to remuneration) – Article 14
PrAut. Another exception to the Article 12 rule is computer programs – if a computer
program is made by an employee in the course of employment, all rights to the program
subsist initially in the employer.
Moral rights are non-transferable, but it is possible to contractually undertake not
to exercise them.
The holder of economic rights may license them for use instead of transferring
them. Licences are contracts, and may be exclusive or non-exclusive.
Both contracts that transfer copyrights and licences are subject to certain rules of
PrAut. One of the most important rules is Article 41.2, which requires that fields of
endeavour (put simply, different forms of use) are specified (enumerated). The contract
covers only such fields that are enumerated in it. There are also other rules intended to
protect individual authors against users, the latter traditionally perceived as having a
stronger position in negotiations.
2.4.6.1.3 Exclusive rights
According to Article 17 PrAut, economic rights are exclusive rights to use and dispose
of the work in all fields of endeavour, and to obtain remuneration for the use of the
work. Article 50 contains an example list of fields of endeavour, grouped into uses
involving reproduction, distribution (of tangible copies, such as sale, donation, lease or
rental), and communication to the public. The distribution right in Poland is exhausted
by authorised distribution of original or copies of the work in the territory of the EEA,
except for lease and rental of such original or copies.
The right of communication to the public involves all forms of dissemination that
do not involve tangible media. These include: performance, presentation, screening,
playing, broadcasting, retransmitting, as well as making the work available so that
anyone may access it at a time and in a place chosen by them (such as when using the
internet).
2.4.6.1.4 Right of adaptation
Similar to the German regulation, making adaptations does not constitute copyright
infringement. Only using a derivative work requires permission of the copyright holder
of the original (and of the copyright holder of the derivative) work. There is no
definition of a derivative work, but it is generally agreed that it must be a result of a
creative transformation of copyright-protected elements of an original work.
Inspirations are not considered derivative works.
2.4.6.1.5 Limitations
It is not an infringement of copyright to use ideas and facts underlying the creative
expression of the work. The use of the expression, in whole or in part, may be possible
without the consent of the copyright holder if it falls under one of the limitations and
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exceptions specified in section 3 of PrAut. These include personal use, quotation, use
for purposes of scientific research and teaching, making available in libraries, archives
and schools (including digital on-site terminals) and other exceptions.
It is generally accepted that these limitations do not result in any right of users, but
rather they can be used as a legal defence against infringement claims. It is often
submitted that these exceptions should be narrowly interpreted. Undoubtedly, apart
from vague terms of individual provisions, they are also subject to the three-step test,
which has been copied to PrAut in Article 35.
2.4.6.2 Protection as databases
2.4.6.2.1 Copyright protection
It is possible to obtain copyright protection for collections of various elements (the
elements themselves do not have to be protected by copyright) if there is a creative
activity involved in the selection or arrangement of the elements. Such collections
might include scientific databases, for example if the criteria for selection or
arrangement of the data were not determined by external circumstances. Given the fact
that such criteria are often predetermined and the data itself represents mere facts or
ideas, copyright protection for scientific databases should be regarded as an exception,
but may not be definitely excluded.
Copyright-protected databases are subject to a more narrow personal use exception.
It is possible to use them only for personal scientific use not related to any commercial
gain. Such databases may not be made available by libraries, archives and schools
without authorisation.
Consent of the copyright holder is necessary for the mere creation of an adaptation
of a copyright-protected database, not just for the use of such an adaptation as is the
case with other works.
2.4.6.2.2 Sui generis right
If a copyright-protected database additionally satisfies criteria for sui generis protection,
it benefits from two protection regimes. If there is no creativity involved, the sui generis
protection might still apply. This regime is implemented in a separate Act (ustawa z dnia
27 lipca 2001 r. o ochronie baz danych, Dz.U. z 2001 r., nr 128, poz. 1402 as amended
– Ubd
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2.4.6.2.2.1 Requirements for protection
The database is protected by the sui generis right if its contents have been systematically or methodically
arranged, and are individually accessible. The arrangement, verification or presentation of the database
must have required a substantial investment. If there was no investment, the protection does not apply.
2.4.6.2.2.2 Right owner
The owner of the database right is the producer, i.e., the one who makes the substantial investment in
the creation of the database (a natural person, or any other legal entity).
2.4.6.2.2.3 Scope of protection
The rightholder has two rights: the right to extract data and the right to reuse the data. The rights do
not extend to lease without remuneration (Article 3 Ubd), and they do not extend to insubstantial parts
of the database (provided that such use does not interfere with normal use of the database and is not
contrary to the reasonable interest of the producer – Article 7.3 Ubd).
2.4.6.2.2.4 Limitations
The Ubd contains a specific list of limitations to the sui generis right. Article 8 states that it is possible
to use a substantial part of a database for personal use (but only of a non-electronic database), for
illustration, for teaching or research (if the use is non-commercial), and for purposes of internal safety,
court or administrative procedures. These limitations are subject to the three-step test.

2.5 National differences
Whereas copyright requirements are now in the process of being harmonised by the case law of the
ECJ, the analysis of the rights situation in the EU as well as in the different European countries shows
that there are still some notable differences, especially with respect to the SGDR, which is of most
importance for the creation and use of the e-infrastructure of OpenAIREplus. This is surprising as
this right was introduced by the European Community itself and should be almost completely
harmonised.
2.5.1 The rightholder
The first important issue refers to the question of who will be the rightholder of the sui generis right.
According to Article 7 of the Database Directive, the Member
States shall provide for the sui generis right for the maker of the database. According to Recital 41 of
the Database Directive, the maker of the database is the person who takes the initiative and the risk of
investing.
However, it is still unclear how the ownership has to be verified in the case of public funding. It is
remarkable that in most of the Member States, there is no regulation of this issue, and furthermore
even no discussion about this fundamental question. The Netherlands so far is the only Member State
to have explicitly regulated the exercise of the sui generis right by public sector bodies and generally
denies a public authority the right to exercise its exclusive database right 112. On the other hand, there
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are strong indications (but no explicit answer) from the ECJ which can be interpreted in the way that
public bodies are able to become owners of the sui generis right113.
This uncertainty is also of relevance for OpenAIREplus, since it has been created as a publicly
funded project. The EU as well as the research entities involved bear part of the financial risk for the
creation of OpenAIREplus 114 . This could mean that one or all of them have to be considered
rightholders of a sui generis right in OpenAIREplus. However, under the Dutch regulation, this would
be excluded.
2.5.2 Exception for scientific research
Another slightly confusing issue arises if one looks at national implementation of the exceptions to the
relevant IP rights of copyright and the sui generis right.
2.5.2.1 Copyright
According to Article 5(3)(a) Info Directive, the Member States may provide for exceptions or
limitations to the exclusive rights in the frame of copyright in the case of use for the sole purpose of
illustration for teaching or scientific research, as long as the source, including the author’s name, is
indicated, unless this turns out to be impossible, and to the extent justified by the non-commercial
purpose to be achieved115.
First it should be noted that these exceptions are optional and the Member States do not have to
implement these limitations. However, the result is a situation where Member States still have different
rules and regulations in this context.
In Germany, Article 53 UrhG contains the right of copying a work for personal use or one’s own
scientific purposes. A use is considered to be private if it belongs to the domestic sphere or the circle
of family and friends116; a scientific use is related to a scientific activity117. In both cases it is only
permitted to make single copies of a work118. Pursuant to Article 52a UrhG published small parts of a
work, works on a small scale and individual articles from newspapers or magazines may be made
publicly available to a specific, defined group of participants for the purpose of non-commercial
scientific research. However, it should be noted that the latter provision will no longer be applicable
after 31 December 2014119.
In the UK, section 29(1) CDPA 1988 provides that fair dealing with an original work will not
constitute an infringement if it is carried out for research with a non-commercial purpose or private
study. However, the act contains no definition of which kind of dealing with a work is fair and which
is not and it is up to the courts to establish in each case whether a dealing is fair or not.
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In Poland, the exception for scientific research according to Article 27 PrAut covers “use” of works,
which is a very broad term and potentially covers both reproduction and public communication. At the
same time it explicitly mentions that scientific and educational institutions are allowed to reproduce
only portions of works for their own ends.
In the Netherlands, the research exception covers reproductions as well as acts of making a work
available to the public. However, Dutch law requires equitable remuneration of rightholders. Fair
compensation is also required by the French legislation120.
In Italy, the exception is regulated together with the exception for quotations for criticism or
review121.
In addition, Article 5(5) Info Directive states in line with the three-step test that exceptions and
limitations shall only be applied in certain special cases which do not conflict with a normal exploitation
of the work and do not unreasonably prejudice the legitimate interests of the rightholder. When
applying the exception or limitation for non-commercial scientific research purposes, the noncommercial nature of the activity in question should be determined by that activity as such. The
organisational structure and the means of funding of the establishment concerned are not decisive
factors in this respect228.
The provision of such exceptions or limitations by Member States should, in particular, duly reflect
the increased economic impact that such exceptions or limitations may have in the context of the new
electronic environment. Therefore, the scope of certain exceptions or limitations may have to be even
more limited when it comes to certain new uses of copyright works122. The ECJ confirmed that the
exceptions generally need to be interpreted narrowly123.
In the light of the foregoing, the diverse regulations in European countries and the wording of the
Info Directive, there are many indications that the scope of the exception for scientific use is rather
limited. It seems to be impossible to introduce an e-infrastructure whose reproductions and public
communications would completely fall within the scope of the exception for scientific use in every
European country.
2.5.2.2 Sui generis database right
According to Article 9(b) Database Directive, Member States may stipulate that lawful users of a
database that is made available to the public in whatever manner may, without the authorisation of its
maker, extract or re-utilise a substantial part of its contents in the case of extraction for the purposes
of scientific research, as long as the source is indicated and to the extent justified by the noncommercial purpose to be achieved. Such operations must not prejudice the exclusive rights of the
maker to exploit the database and their purpose must not be commercial124.
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The exceptions mentioned in Article 9 Database Directive are not mandatory, which means that
the regulations in the different Member States are not fully harmonised.
In Germany, Article 87c (1) Nr. 2 UrhG states that the copying of a substantial part of a database
is possible for one’s own private or scientific use. It should be noted that just the copying of data is
possible and not re-utilisation. Hence, making a substantial part of a database available to the public
(for example in information networks like the internet), even for scientific use, is not permitted125.
In the UK, according to regulation 20 Database Regulations 1997, the database right in a database
that has been made available to the public is not infringed by fair dealing with a substantial part of its
contents if that part is extracted from the database by a person who is a lawful user of the database, it
is extracted for the purpose of illustration for teaching or research and not for any commercial purpose,
and the source is indicated. This exception, too, only allows extraction and not re-utilisation of
substantial parts of a database.
The French provision in case of reuse of substantial parts of databases for research purposes seems
to require fair compensation for such use126.
In Poland, the research exception is subject to the three-step test127.
The Netherlands literally transposed Article 9 of the Database Directive into national law 128.
On the other hand, there are states like Italy, where it is rather unclear how the exception should be
interpreted236.
Hence, the legal situation in the Member States is divergent and partly confusing. In most cases the
scope of the scientific research exception is strictly limited. Moreover, for an infrastructure that cannot
take account of national borders the strictest legal rules will be determinative. So it seems impossible
to make use of scientific research data in an open and participatory infrastructure such as
OpenAIREplus. It is only permitted, if at all, for a single researcher to copy data out of a protected
database.
2.5.3 Linking
The linking of data is an issue that is also not interpreted consistently all over Europe. There is
agreement that linking does not constitute a relevant act of reproduction or extraction according to
copyright or the SGDR. However, it is still unclear whether linking can be seen as an act of public
communication.
Some national courts have decided, that a hyperlink (even a deep link) referring to the content of
an external and freely available website does not infringe the publicly making available right of the
rightholder129 . However, the right is infringed when the hyperlink results in the circumvention of
technical protection measures the rightholder has taken to prevent uncontrolled public access130, e.g.
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when he has taken measures to prevent direct access to information without visiting the homepage 131.
This interpretation seems to be in line with Article 3 Info Directive and the broad interpretation of the
communication to the public right by the ECJ. It allows linking to information that is freely available
on the internet, but restricts it in cases where the rightholder has taken measures to prevent (direct)
accessibility.
In most other states, there has not yet been a decision providing clear rules on whether hyperlinking
should be seen as public communication.
In Poland, on the other hand, it was held, that deep linking constitutes making available to the
public132. This decision concerns the personal right of a photographed person, but it analyses the
“making available” right defined in copyright law. In the Czech Republic it was explicitly held that
hyperlinking constitutes a communication to the public within the meaning of copyright133.
Hyperlinking being a central feature of the www-communication structure, considerable
uncertainties remain as to the legal situation. Even with only one or two countries in the analysis
diverging completely from a rule leaning towards avoiding infringement, the situation in the other
Member States appears to be far from settled. With European legislation not entirely clear on this point,
the actual reference to the ECJ134 will hopefully clarify this issue finally.
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